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California has adopted a ratification and
validation statute, section 119 of the
California General Corporation Law (“GCL")
(Cal. Corp. Code § 119), which became
effective January 1, 2023.°* Section 119
provides for corporate ratification and
judicial validation of noncompliant corporate
actions, as an analogue to sections 204 and
205 of the Delaware General Corporation
Law (Del. Code Ann. tit. 8, §§ 204-205,
referred to herein collectively as the
“Delaware Law"). Based on our experience
with the GCL, the Delaware Law, and
relevant California and Delaware case law,
this article is intended to provide thoughts
for consideration regarding the development
of law and practice around section 119.

CONTEXT FOR SECTION 119 AND
STATUTORY RATIFICATION

Section 119 has been added to the GCL to
address shortcomings regarding common
law ratification as a remedy for resolving
void and voidable corporate issues.%?
Following Delaware’s adoption of the
Delaware Law in 2013, other states enacted
similar statutes for corporate ratification
and judicial validation of invalid corporate
actions.”® Although these statutes reflect a
range of policy and drafting choices, they
also reflect similarity in the underlying issues
being addressed and primary operative
features. We expect that an understanding
of the Delaware Law will, therefore, be
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critical to informing implementation,
interpretation, and development of
section 119.

Noncompliant Corporate Actions in California
Corporate Practice. A “corporate action,”
which is susceptible of ratification under
section 119, is an act taken by directors,
shareholders, or otherwise by or on

behalf of the corporation, which was not
taken in compliance with the GCL, the
corporation’s articles of incorporation or
bylaws, or a plan or agreement to which
the corporation was a party. In corporate
practice under California law, noncompliant
corporate actions have presented serious
issues for a corporation needing to make
representations or obtain legal opinions
regarding its corporate and capital
structures in connection with a significant
transaction. In a report on legal opinions,

a committee of the California Lawyers
Association explained the problems created
by noncompliance for “valid issuance” and
“due authorization” opinions regarding a
corporation’s capital structure:

The “validly issued” opinion cannot
properly be given if the shares were
issued without proper board or
shareholder approval, in violation
of any shareholders’ preemptive
rights set forth in the articles, or in
excess of the number of authorized
shares. While this Report maintains
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a distinction between the “due authorization”

and “validly issued” opinions, an opinion giver
should not render a “validly issued” opinion if

the opinion giver could not also give the “duly
authorized” opinion (or appropriately rely on an
assumption or an opinion of other counsel as to
due authorization), whether or not requested to do
$0.04

Subject to the limitations in opinion giving set forth below,
section 119 offers a path forward in such circumstances,
which is critical because California law has previously
offered few satisfactory approaches to remediating
noncompliant corporate actions.

California common law may be inadequate to the task

of ratifying void actions, such as a noncompliant stock
issuance. Practitioners have used forward mergers to
provide an arguably clean corporate slate by establishing

a new entity or exchanging shares by operation of

the California merger statute. There is uncertainty,
however, whether that approach eliminates the taint of
invalidity permeating the constituent corporation and

its authorization of the merger, even with releases by
shareholders and putative shareholders. Corporations have
also petitioned the courts to quiet title as to noncompliant
actions or stock, but that approach focuses on litigation
risk and not remediation of any noncompliance or defective
authorization. Indeed, it was similar issues that caused
Delaware and other states to adopt corporate ratification
and judicial validation statutes.®> Accordingly, the
touchstones for an effective ratification regime under both
the Delaware Law and section 119 are to ensure, to the
greatest extent possible, certainty, retroactivity, and equity.

Ratification and Validation Precedent in Delaware Practice.
As a general matter, Delaware courts have issued decisions
under the Delaware Law containing important insights
and interpretive guidance that has greatly advanced the
Delaware Law from a novel statute to a more widely
understood and useful tool for Delaware corporate
practitioners and stakeholders. In light of the relative
complexity of ratification and validation statutes like
section 119 and the similarities of section 119 to the
Delaware Law, Delaware case law and practitioner
commentary regarding the Delaware Law will provide
helpful and persuasive guidance when implementing
section 119. There are important distinctions between
section 119 and the Delaware Law, as well as between
Delaware and California statutory and common law
regarding corporations, and those distinctions must be
taken into account when considering the applicability of
precedent related to the Delaware Law. But legislative
commentary on section 119 states that section 119 is
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based on the Delaware Law and similar statutes from other
states, which supports use of the Delaware Law as an
appropriate source of guidance.

FOUNDATIONAL MATTERS OF RATIFICATION

Ratification and validation statutes build on a few
foundational elements, which limit the scope of the statute,
confirm its powerful effect within that limited scope, and
provide an essential path for remediation of noncompliant
corporate actions. Because these foundational elements
apply to both the Delaware Law and section 119, it

is appropriate that they result in similar application,
interpretation, and development of the prerequisites,
effect, and procedure for ratification. Because corporate
ratification and judicial validation statutes have been
around for less than a decade, experience and precedent
from the Delaware Law provide a distinct advantage

for understanding section 119 that may help to ensure
that its powerful effect is directed toward the intended
equitable purposes.

Prerequisites to Statutory Ratification. A Delaware
corporation intending to ratify a defective corporate act
under the Delaware Law is expected to be validly existing
and have a validly constituted board of directors as of

the time that the board adopts resolutions approving

the ratification.®® In some circumstances, a certificate of
correction or other measures may be available to shore up
the validity of the corporate existence or board.”” When
the corporation cannot establish that it is validly existing
and has a validly constituted board, however, the corporate
ratification procedures will be unavailable and it will be
necessary to petition the court for judicial validation.

The scope of ratifiable corporate actions under the
Delaware Law has also been circumscribed by case law.
Only acts that were actually attempted to be taken may
be ratified, while mere “watercooler talk” in contemplation
of a corporate act is not ratifiable.’® The Delaware Law,
therefore, may not be used to retroactively effect a
corporate act that certain individuals wish that they had
done or attempted but knew that they had not. In addition,
only corporate acts that were within the power of the
corporation at the time of the attempted act and the time
of the ratification, are susceptible of ratification under the
Delaware Law.%?

In light of the similarities of section 119 and the Delaware
Law, we expect that these foundational matters will
similarly apply to section 119. Section 119(a)(4) and (5)
further expressly prohibit ratification and validation of
corporate actions (i) by dissolved and foreign corporations
or (ii) in respect of noncompliance with certain GCL



provisions related to statutory fiduciary duties, interested
party transactions, distributions, repurchases, redemptions,
and loans. These limits effectively track similar limits on the
Delaware Law.

Principles of Statutory Ratification. The corporate power
established under section 119 closely resembles that
established under the Delaware Law, and like the Delaware
Law we expect that section 119 will be construed

to provide California corporations with broad and
constructive power to remediate noncompliant corporate
actions. Indeed, Delaware case law recognizes that the
corporate ratification and judicial validation powers are
sufficiently broad that they could potentially lead to
ratification or validation of a defective corporate act over
the objection of the corporation,'® and that corporations
can obtain broader relief from the court than is available
under the self-help provisions.!

Following authorization and notice of a ratification under
the Delaware Law, the ratified corporate act is given
certain and retroactive validity. Likewise, section 119(g)
provides that a ratified corporate action relates back to
the date of the original corporate action, and sections
119(b) and (e) further permit ratified corporate actions to
be made effective as of a date other than the date of the
original corporate action. The Delaware courts have also
recognized, however, that ratification power is intended to
be used constructively to cure inadvertent and good faith
missteps'?>—and not to invalidate otherwise valid actions,?
to provide a windfall,** or to avoid fiduciary duties.®

In the context of litigation over defective corporate acts,
the Delaware Law has been used to provide a corporate
benefit’ and to moot litigation claims.” We expect that
section 119 may be used for a similarly beneficial effect.
Section 119(e)(7), however, requires a validation petition
to identify other proceedings related to the noncompliant
corporate action, and section 119(j) requires notice to the
tribunal if a corporate ratification or validation in another
proceeding would result in the dismissal of the proceeding
in front of the tribunal.*®

Process For Statutory Ratification. The process for
ratification is laid out in section 119(b), and it closely
tracks the Delaware Law process.” The board of
directors first adopts detailed resolutions identifying

the noncompliant corporate action, including the nature
of the noncompliance, which is analogous to a failure of
authorization under the Delaware Law. Delaware case law
indicates that a validation is only effective with respect to
failures of authorization that are identified to the court,
and we expect that the same principle would apply to
ratifications under section 119.2°

Following board adoption of the ratification resolutions,
notice must be given to shareholders as of the time of the
ratification under section 119(c). In two departures from
the Delaware Law, section 119(c) does not require the
corporation to give notice to any shareholders who were
shareholders as of the original corporate action but not

as of the time of the ratification, nor does it prescribe the
contents of that notice. Because this ratification notice
begins a 180-day limitations period on actions to challenge
the ratification in California Superior Court under section
119(e)(3), we believe it is advisable to provide a description
of these rights and limits to shareholders, similar to what is
required by the Delaware Law.

Shareholders must also approve the ratification resolutions
if shareholder approval would have been required at the
time of the original corporate action or to take such a
corporate action at the time of the ratification. The quorum
and voting standards applicable to these resolutions are the
same as those applicable to the original corporate action
and such a corporate action at the time of the ratification.
In addition, the corporation must file a certificate of
ratification in respect of the noncompliant corporate action
if that corporate action required a filing with the California
Secretary of State in the first instance. A certificate of
ratification must contain the information specified in
section 119(d), which is similar to the information contained
in the ratification resolutions, as well as either confirmation
that a previously filed certificate is to be unchanged, or an
amendment, correction, or refiling of the prior certificate.
Unlike the Delaware Law, a certificate of ratification under
section 119 may be filed in respect of more than one prior
article of incorporation or certificate of amendment.

Section 119(e) provides broad authority and jurisdiction
for the California Superior Court to hear petitions brought
by the corporation or a successor entity, its directors and
shareholders, or a person substantially and adversely
affected, challenging a ratification or seeking validation

of corporate actions. This breadth mirrors the Delaware
Law, as does the California court’s ability to consider facts
and circumstances and fashion remedies that it views

as appropriate. This broad judicial authority provides

an important check on the broad corporate power of
ratification. Under the Delaware Law, parties typically
attempt a “self-help” corporate ratification before seeking
assistance from the courts, although the Delaware Court
of Chancery has acknowledged that the Delaware Law
does not require exhaustion of remedies as a predicate

to filing a validation petition.?! As a matter of equity and
prudent use of judicial resources, we believe that a similar
approach to section 119(e) would be appropriate. One
technical difference between the Delaware Law and the
judicial validation provisions of section 119 is that section
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119(f) contemplates a certificate of validation in lieu of

a certificate of ratification for noncompliant corporate
actions that require a filing with the California Secretary of
State and are validated by the California Superior Court.

CERTAIN PRACTICE ISSUES

The foregoing provides a brief overview of the key features
of section 119 and the lessons that may be gleaned from
analogous provisions of the Delaware Law. There are two
areas of consideration, however, that we would like to
highlight. First, use of a ratification and validation statute
in the context of litigation raises interesting issues and
occasionally creative tactics. In our view, the Delaware
courts have dealt with these situations in appropriate ways,
which we highlight and place in the context of section 119.
Second, ratification and validation are often effected with
an eye toward enabling the giving of legal opinions, and
there are important differences between section 119 and
the Delaware Law in that regard.

Litigation Concerns. As noted above, one benefit of the
Delaware Law has been its use to moot litigation by
resolving an underlying defective corporate act. In a
similar situation in California, however, section 119(j)
requires the corporation to notify the tribunal at least
10 days before adopting ratification resolutions or filing
a validation petition that would result in the dismissal in
whole or in part of the proceeding. Upon receipt of that
notice, the tribunal is expressly authorized to stay the
ratification or validation in accordance with the interests
of justice and equity. Although this notice should merely
serve to maintain the orderly administration of litigation
proceedings and corporate actions occurring in parallel,
it does create an additional logistical issue for counsel to
keep in mind.

Delaware courts have also put in place firm guardrails to
prevent opportunistic litigation under the Delaware Law.
Those guardrails include case decisions that stockholders
should be incentivized to identify and seek validation

of defective corporate acts,?? that corporations and
stockholders who are uncooperative with ratification and
validation efforts will not be countenanced,?® that relief
granted under the Delaware Law will be limited to the
facts and information presented to the court,? and that
the court will review actions under the Delaware Law
for compliance with legal and equitable principles.?®> We
expect that, by adopting similar positions on section 119,
the California Superior Court can send a strong message
that section 119 is to be used for constructive means

in the best interests of the corporation and not for self-
serving mischief.

ISSUE 1, 2023 (ANNUAL REVIEW)

Legal Opinions. Part of the impetus for ratification and
validation statutes is to provide an efficient path for
outside counsel to give legal opinions related to significant
corporate transactions. Following enactment of the
Delaware Law, practitioners concluded that ratification or
validation under the Delaware Law would permit counsel
to give a legal opinion with respect to the matters that
had been ratified or validated.?¢ Although the ratification
and underlying ratified corporate actions remain subject
to challenge under the validation statute and other legal
theories, those ratified corporate actions are in that
sense no different than other corporate actions that
could potentially be the subject of litigation claims. Once
a noncompliant corporate action has been ratified or
validated under section 119 (including the filing of any
certificate of ratification or validation), we would likewise
expect similar opinion-giving practices to be adopted with
respect to the ratification or validation.?”

Because of the GCL provisions regarding fiduciary duties,
including the prohibition under section 119(a)(5) against
ratification of noncompliance with those fiduciary duty
provisions, the standard carve out in legal opinions for
fiduciary duties is both appropriate and important.?®
However, we view section 119(a)(5) as narrowly proscribing
ratification or validation solely with respect to the specified
noncompliance. For example, if a director breached his or
her fiduciary duties when approving a corporate action that
was not in compliance with another requirement of the
GCL or the corporation’s articles of incorporation, bylaws,
plan, or agreement, the corporation could use section 119
to ratify or petition the Superior Court to validate that
corporate action in respect of the other noncompliance.
The concern with mischief or abuse of section 119 is
addressed by the fact that such a ratification or validation
would remain subject to the court’s broad jurisdiction
under section 119(e), including the court’s ability to
consider legal and equitable remedies. Following that
ratification or validation, counsel could give a legal opinion
regarding that corporate action with a typical carve out for
any breach of fiduciary duty.

We also note that the practice under the Delaware Law,
whereby legal opinions that depend on the effectiveness
of a certificate of validation are not given until that
certificate has been accepted for filing by the Delaware
Secretary of State, is no less important under section 119.
Indeed, section 119(d)(2) expressly permits the California
Secretary of State, in its discretion, to reject a certificate
of ratification if it would render prior filings with the
California Secretary of State inaccurate, ambiguous, or
unintelligible. Although we believe that authority to reject
a certificate of ratification will be used sparingly, it is a
broad discretionary power that could potentially derail an



otherwise authorized ratification. Accordingly, practitioners
should not treat ratifications requiring a certificate of
ratification as complete until that certificate has been
accepted for filing. As the California Secretary of State has
currently suspended preclearance, practitioners should
consider the timing implications of the need to obtain the
stamped certificate of ratification or validation before
issuing an opinion.

CONCLUSION

Section 119 is a powerful new GCL tool that can be used
to greatly benefit corporations, investors, and other
stakeholders. Although the application and interpretation
of section 119 will chart its own path, experience from
the Delaware Law is likely to provide valuable guidance
to ensure such benefits and avoid mischievous use of
section 119.
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