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FTC Allegations Against PE Firm Dismissed Regarding 

Role in Alleged Anticompetitive ‘Roll Up’ Strategy 

On May 13, a federal judge granted private equity firm Welsh Carson’s motion to dismiss in an FTC 

action alleging the firm’s initial involvement in planning a “roll up” of anesthesiology practices in local 

markets in Texas subjected it to ongoing liability, on the basis that it continues to hold a minority 

interest in, and profit from, the post-roll up activities of the practices. 

Go-To Guide: 

• The fact that Welsh Carson, which sold its majority stake in the company six years ago, retains only a 

23% interest through a single fund and two of 14 board seats, was not enough for the court to find 

that there was an “ongoing” or “likely future” antitrust violation by Welsh Carson, which is the 

standard required for the FTC to obtain an injunction under Section 13(b) of the FTC Act. 

• The firm’s minority ownership in the company is distinct from the M&A activities of the company 

itself, the latter of which may be challenged.  

• The judge did not address the merits of Welsh Carson’s past conduct or roll up strategies generally, 

and permitted the case against the company to proceed, releasing only Welsh Carson from the 

lawsuit because it was not engaged in an ongoing violation.   

• Welsh Carson’s conduct could be challenged in federal court in the future if the FTC can allege 

specific facts that it is in control of a company actively engaged in ongoing violations or otherwise 
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directly involved in another attempt to violate the law, “beyond mere speculation and conjecture,” 

and could still pursue an in-house administrative case against the private equity firm. 

• Because the court’s ruling with respect to the FTC’s request for an injunction under Section 13(b) of 

the FTC Act was based on the absence of control on the part of a minority investor, it suggests that 

a sponsor who has exited its investment in a portfolio company is also unlikely to be found, in a 

similar Section 13(b) action, to be engaged in “ongoing” or “likely future” antitrust violations. 

On May 13, a federal judge in the Southern District of Texas dismissed private equity firm Welsh Carson 

from an injunction action brought by the Federal Trade Commission (FTC) seeking, among other things, a 

declaration that Welsh Carson’s conduct in devising a plan to utilize a large anesthesiology practice – U.S. 

Anesthesia Partners (USAP)1 – as a platform to expand, through serial acquisitions, its market share in 

various local markets in Texas, violated various federal antitrust statutes; and that it be permanently 

enjoined from engaging in similar alleged anticompetitive serial acquisitions. 

On Sept. 21, 2023, the FTC filed a 106-page complaint  against private equity fund Welsh Carson, its 

affiliates,2 and USAP in the Southern District of Texas. The FTC alleged that Welsh Carson and USAP 

engaged in anticompetitive conduct through (a) a series of “roll up” acquisitions that USAP made over 

several years, (b) price-setting arrangements between USAP and at least three of its competitors, and (c) 

an agreement between USAP and one of its competitors to allocate markets.3 

This lawsuit, for the first time, focused enforcement action on the so-called “roll up” strategy often 

employed by private equity firms investing in the space as a potentially anticompetitive scheme. The FTC 

alleged that Welsh Carson’s continued equity interest in USAP subjected it to liability for ongoing 

violation of the antitrust laws, which the requested  injunction sought to halt pending a full administrative 

proceeding on the merits.  

Including Welsh Carson in the suit, the FTC claimed that even after Welsh Carson’s ownership stake 

dropped below 50%, the private equity firm maintained control over USAP through its two board seats, its 

holding of voting rights in some of USAP’s other shareholders, and because it “regularly provided USAP 

with strategic, operational, and financial support.” 

The court disagreed. In the memorandum and order dismissing Welsh Carson, the judge stated that the 

mechanism through which the FTC filed its action, Section 13(b) of FTC Act, “addresses a specific 

problem, namely, that of stopping seemingly unfair practices from taking place while the [FTC] 

determines their lawfulness [through its own administrative proceedings]” and that Section 13(b) allows 

the agency to bring suit only where it has “reason to believe . . . that any person, partnership, or 

corporation is violating, or is about to violate, any provision of law.” The fact that other Welsh Carson 

entities that do not own stock in USAP helped create both USAP and its acquisition strategy coupled with 

a minority interest still held by a fund managed by the firm does not amount to a continuing violation.  

Reading the law in a different way, the judge said, “would expand the FTC's reach further than any court 

has yet seen fit; it would also expand liability to minority investors whose subsidiaries reduce 

competition.” 

 
1 USAP as used herein incorporates all of USAP’s corporate predecessors, successors, parents, subsidiaries, and affiliates. 
2 Welsh Carson as used herein incorporates all of the named defendants, including Welsh, Carson, Anderson & Stowe XI, L.P., 
WCAS Associates XI, LLC, Welsh, Carson, Anderson & Stowe XII, L.P., WCAS Associates XII, LLC, WCAS Management 
Corporation, WCAS Management, L.P., and WCAS Management, LLC. 
3 See GT Alert, published at the time of the complaint, for more details.  

https://www.ftc.gov/system/files/ftc_gov/pdf/2010031usapcomplaintpublic.pdf
https://assets.law360news.com/1836000/1836879/https-ecf-txsd-uscourts-gov-doc1-179144846177.pdf
https://www.gtlaw.com/en/insights/2023/10/ftc-sues-private-equity-fund-and-us-anesthesia-partners-over-alleged-roll-up-acquisitions-anticompetitive-scheme
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The judge noted that the FTC “has not cited a case in which a minority, noncontrolling investor—however 

hands-on—is liable under Section 13(b) because the company it partially owned made anticompetitive 

acquisitions.” In the court’s view, the FTC did not meet its burden to show that Welsh Carson continues to 

control and direct USAP.   

The FTC also alleged that Welsh Carson’s having the “blueprints, finances, and personnel to continue this 

scheme,” its concurrent investments in emergency medicine and radiology, and/or the possibility that it 

may increase its investment in the future satisfies Section 13(b)’s “about to violate” requirement, but the 

judge dismissed this allegation as well, stating that the “mere capacity to do something does not meet the 

requirement that the thing is likely to recur.” 

Conclusion 

The court’s ruling is good news for private equity firms who have exited or partially exited investments 

because they may not be held liable for a portfolio company’s anticompetitive conduct after exit. However, 

roll up strategies continue to be a target of antitrust enforcement, and the agencies may still have room to 

claim, under different facts, continuing violations by PE firms alleged to be using portfolio companies in 

which they hold a minority interest to implement alleged anticompetitive acquisitions.   

Further, the FTC could, outside of federal court, pursue its own in-house adjudication of Welsh Carson’s 

past conduct in the design of its acquisition strategy. Such an action would be brought under Section 5 of 

the FTC Act, which covers “unfair methods of competition in or affecting commerce” and, as the judge 

noted in this case, “is a much broader grant of antitrust authority, and looks backward, while Section 

13(b) looks forward.” In November 2022, the FTC issued a policy statement on its intended enforcement 

of Section 5, specifically including in the definition of unfair methods of competition “a series of mergers 

or acquisitions that tend to bring about the harms that the antitrust laws were designed to prevent, but 

individually may not have violated the antitrust laws.”4 

The FTC is expected to appeal this decision, the result of which should also inform the scope of post-hoc 

PE firm liability. 

Author 

This GT Alert was prepared by: 

• Stephen M. Pepper | +1 212.801.6734 | Stephen.Pepper@gtlaw.com  

Albany. Amsterdam. Atlanta. Austin. Berlin.¬ Boston. Charlotte. Chicago. Dallas. Delaware. Denver. Fort Lauderdale. 

Houston. Kingdom of Saudi Arabia.« Las Vegas. London.* Long Island. Los Angeles. Mexico City.+ Miami. Milan.» 

Minneapolis. New Jersey. New York. Northern Virginia. Orange County. Orlando. Philadelphia. Phoenix. Portland. 

Sacramento. Salt Lake City. San Diego. San Francisco. Seoul.∞ Shanghai. Silicon Valley. Singapore.⁼ Tallahassee. Tampa. Tel 

Aviv.^ Tokyo.¤ United Arab Emirates.‹ Warsaw.~ Washington, D.C.. West Palm Beach. Westchester County. 

This Greenberg Traurig Alert is issued for informational purposes only and is not intended to be construed or used as general legal 
advice nor as a solicitation of any type. Please contact the author(s) or your Greenberg Traurig contact if you have questions regarding 
the currency of this information. The hiring of a lawyer is an important decision. Before you decide, ask for written information about 
the lawyer's legal qualifications and experience. Greenberg Traurig is a service mark and trade name of Greenberg Traurig, LLP and 
Greenberg Traurig, P.A. ¬Greenberg Traurig’s Berlin office is operated by Greenberg Traurig Germany, an affiliate of Greenberg 
Traurig, P.A. and Greenberg Traurig, LLP. *Operates as a separate UK registered legal entity. «Greenberg Traurig operates in the 
Kingdom of Saudi Arabia through Greenberg Traurig Khalid Al-Thebity Law Firm, a professional limited liability company, licensed to 

 
4 See GT Newsletter | Competition Currents, December 2022.  

mailto:Stephen%20M.%20Pepper
mailto:Stephen.Pepper@gtlaw.com
https://www.gtlaw.com/en/insights/2022/12/gt-newsletter-competition-currents-december-2022


 
 
 

© 2024 Greenberg Traurig, LLP  www.gtlaw.com | 4 

practice law by the Ministry of Justice. +Greenberg Traurig's Mexico City office is operated by Greenberg Traurig, S.C., an affiliate of 
Greenberg Traurig, P.A. and Greenberg Traurig, LLP. »Greenberg Traurig’s Milan office is operated by Greenberg Traurig Santa 
Maria, an affiliate of Greenberg Traurig, P.A. and Greenberg Traurig, LLP. ∞Operates as Greenberg Traurig LLP Foreign Legal 
Consultant Office. ⁼Greenberg Traurig’s Singapore office is operated by Greenberg Traurig Singapore LLP which is licensed as a 
foreign law practice in Singapore. ^Greenberg Traurig's Tel Aviv office is a branch of Greenberg Traurig, P.A., Florida, USA. 
¤Greenberg Traurig’s Tokyo Office is operated by GT Tokyo Horitsu Jimusho and Greenberg Traurig Gaikokuhojimubengoshi 
Jimusho, affiliates of Greenberg Traurig, P.A. and Greenberg Traurig, LLP. ‹Greenberg Traurig’s United Arab Emirates office is 
operated by Greenberg Traurig Limited. ~Greenberg Traurig's Warsaw office is operated by GREENBERG TRAURIG Nowakowska-
Zimoch Wysokiński sp.k., an affiliate of Greenberg Traurig, P.A. and Greenberg Traurig, LLP. Certain partners in GREENBERG 
TRAURIG Nowakowska-Zimoch Wysokiński sp.k. are also shareholders in Greenberg Traurig, P.A. Images in this advertisement do 
not depict Greenberg Traurig attorneys, clients, staff or facilities. No aspect of this advertisement has been approved by the Supreme 
Court of New Jersey. ©2024 Greenberg Traurig, LLP. All rights reserved. 

 


