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SEC Adopts Amendments to Remove References
to Credit Ratings from Regulation M

On June 7, 2023, the Securities and Exchange Commission (SEC) adopted rule changes (the
“Amendments”) to remove references to credit ratings from existing exceptions under Regulation M, a set
of rules enacted to prohibit market manipulation of offered securities, replacing such references with
alternative standards of creditworthiness. The amendments are intended to reduce reliance on credit
ratings by establishing uniform standards of creditworthiness pursuant to requirements set forth in
Section 939A(b) of the Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010.
Additionally, the SEC adopted a record preservation requirement for broker-dealers utilizing the new
exceptions for nonconvertible securities.

The final rules will become effective 60 days following publication in the Federal Registrar. Once effective,
the changes will remove and substitute existing rule exceptions that reference credit ratings for
nonconvertible debt securities, nonconvertible preferred securities, and asset-backed securities.

Existing Exceptions in Rule 101 and 102 for Investment Grade Securities

Rules 101(c) and 102(d) of Regulation M (collectively, the “Investment Grade Exceptions”) set forth
exceptions to the prohibition of certain activities of persons with a financial interest in a securities
offering, such as restricting distribution participants, issuers, selling security holders, and their affiliated
purchasers, from engaging in activities such as bidding or purchasing covered securities during a
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designated “restricted period.” The Investment Grade Exceptions specifically apply to investment grade
nonconvertible securities and asset-backed securities.

Changes to the Existing Investment Grade Exceptions

Under the Amendments, exceptions based on alternative measures of creditworthiness will replace Rule
101 and Rule 102 references to credit ratings in the Investment Grade Exceptions. Following the SEC’s
determination that the Amendments are appropriate substitutes for references to credit ratings, the
Investment Grade Exceptions will be replaced with the exceptions described below.

Nonconvertible Securities

With respect to (i) distribution participants and their affiliate purchasers and (ii) issuers, selling securities
holders, and their affiliate purchasers relying on an Investment Grade Exception for distributions of
nonconvertible securities, the SEC is replacing references to credit ratings with a determination by the
distribution participant acting as the lead manager of an issuer’s probability of default derived from a
structural credit risk model. The exception applies to nonconvertible securities of issuers for which the
probability of default is 0.055% or less, estimated as of the sixth business day prior to the final
determination of the offering price, over a 12-month horizon from such day as determined using the
structural credit risk model. The SEC also requires that a broker-dealer relying on the foregoing
exceptions preserve the written probability of default determination to assist the SEC staff’s examinations.

Asset-Backed Securities

With respect to distributions of asset-backed securities offered pursuant to an effective shelf registration
statement on Form SF-3, the SEC has adopted identical exceptions described above for (i) distribution
participants and their affiliate purchasers and (ii) issuers, selling security holders, and their affiliate
purchasers.
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